Abstract. This paper concerns the victims of parental abductions in Poland. The aim of the article is to present the victims of parental abductions in the light of the Polish criminal case law. The study has an empirical character because it presents the results of research carried out using a criminal case law analysis. The study included 59 criminal cases concerning the parental kidnapping of a child. The research revealed that the Polish law treats the person from whom the child was kidnapped as a victim of parental kidnapping. Interestingly, the child is not considered a victim. Based on the research, a conclusion was formulated that parental abductions are not only the result of disputes between the parents of a child, but that children can also be abducted from the care of other people, for example, the directors of orphanages or grandparents who look after the children. This article argues that parental abductions are not only a problem for families but also for institutions professionally involved in childcare.
Introduction and Overview
Parental abductions are usually defined as the "taking, retention, or concealment of a child or children by a parent, other family member, or their agent, in derogation of the custody rights, including visitation rights, of an-amendment to the penal code. This amendment would introduce a separate offense of parental kidnapping into the criminal code. This solution was made by the Lithuanian legislator, who points out, in Paragraph 2 of Article 156 of the Lithuanian Criminal Code, that a father, mother or a close relative who abducts their own or their relatives' young child from a children's establishment or from a person with whom the child lawfully resides shall be punished by community service, by a fine, by restriction of liberty, by arrest or by imprisonment for a term of up to two years. However, until now, the Polish legislator has not established any separate penalization for parental abductions. This was explained by the fact that there already exists a possibility to be charged with parental kidnapping under a general provision of the criminal code defining the kidnapping of a child.
The interesting thing is that Art. 211 of the Polish Criminal Code directly protects the will of the person indicated as a carer or supervisor of a child but not that of a minor. On the basis of this provision, it is stated that the victim of a child abduction crime is precisely the person designated to care or supervise the minor, against the will of which the perpetrator may abduct or detain the child.
It is important for the problem of parental abductions and their victims to determine who falls victim to this behavior most often and whose will is not respected by the perpetrator of the crime. The media, not only in Poland, most often show that parental abductions are related to divorce cases and disputes between parents about their children -one of the parents being the offender, and the other parent the victim. The aim of this study is to show that this topic is more complicated than it seems, and that in the Polish public discourse, the victim of parental abduction is not always one of the parents.
The investigation regarding from whom the child is most often kidnapped is connected with the fact that mass media show parental abductions as an aftermath of quarrels between parents about the scope of their parental authorities or about accusations related to divorce. In response to this stereotype, the author of this article formulated the hypothesis that parental abductions go beyond the area of parental conflicts and do not always violate the legal right of one of the parents. After all, a child is not always looked after by their parentschildren are sometimes adopted or live in orphanages. They may also still have biological parents who can also commit a parental abduction.
Methodological Assumptions of the Research
This article presents a part of the results of a research that the author of this study carried out. A scientific examination of parental kidnappings proved necessary, as this problem has been growing in Poland yet so far has not been investigated by lawyers or criminologists. There are only a few articles about parental kidnappings in Polish literature, and only three of them have an empirical character (Kołakowska-Przełomiec 1995; Buczkowski, Drapała 2013; 2014) .
The lack of scientific studies on parental abductions, while the problem is constantly intensifying, revealed the need to develop scientific knowledge about the title issue. For this reason, the author of the article has carried out the examination of the files of court cases for the offense specified in Art. 211 CC, in which the child's parents were the perpetrators of the kidnapping.
The research was accomplished in connection with a scientific project called "Parental Child Abduction in Light of Polish Criminal Case Law: Legal and Criminological Aspects" (No. 2014/15 /N/HS5/02688). The project was financed by the National Science Centre -one of the most important stateowned research funding agencies in Poland. The author of this article was the grant's manager and carried it out during the period of 2015-2017 under the supervision of Professor Emil W. Pływaczewski. The doctoral dissertation of the author of this article was written as a result of this research grant. The first monograph about parental kidnappings in Poland, titled Parental Abductions in Legal and Criminological Terms, was developed on the basis of that dissertation.
The court case investigations concerned cases that took place between September 1, 1998 and December 31, 2014, examined in 36 Polish district courts across 18 Polish provincial cities. Courts located in provincial cities were selected for the study because they are spread throughout Poland, and thanks to that, it was possible to collect information about the situation of parental kidnappings depending on the location in particular regions of the country. Although not all Polish cases of parental kidnappings were examined, the analysis of these court cases allowed the author to understand the specificity of parental kidnappings in Poland. It may not be necessary to examine all court cases to comprehend the typical circumstances and characteristics of the cases (Maxfield, Babbie 2008, p. 334 ).
In the period from September 1, 1998 to December 31, 2014, in 36 courts, where the research was conducted, 99 child kidnapping cases were examined based on Art. 211 CC. Fifty-nine of these cases concerned parental kidnappings. In the other 40 cases, the perpetrators were people other than the parents -mainly those who were related to the kidnapped child (for example, grandparents, aunts or uncles). The remaining 59 cases of parental kidnappings constituted the entire research material for the project.
In general, the research methods can be divided into two somewhat different domains called quantitative research methods and qualitative research methods (Bachman, Schutt 2011, p. 16) . The project used the court case study method, which combines the examination of quantitative and qualitative information. Court cases are characterized by high cognitive value; they show the actual operation of institutions applying the law and provide important information about social events regulated by law. The court case study was conducted using a quantitative method, supplemented by a qualitative method, which is common in research in social sciences (Juszczyk 2005, p. 27) .
The research tool was a questionnaire. The questionnaire contained 17 open questions to provide information on qualitative analysis. In addition to open questions, the questionnaire contained 95 questions that were used for quantitative analysis. The questions in the questionnaire were divided into seven main topics concerning general information about the case, information about the perpetrators, information about the victims, information about kidnapped minors, information about the criminal act committed by the offender, information on evidence in the case and information on court proceedings. This study was created based on the research results obtained as part of the questions from the part devoted to the victim of crime.
Victims in Light of the Research Results
In research, pursuant to Art. 49 § 1 and 2 of the Polish Code of Criminal Procedure, it has been assumed that the victim is a natural person, a legal entity, a state institution, a self-governing institution or another organizational unit whose legal interest has been directly violated or threatened by a crime.
The legal good that is violated or threatened by a crime specified in Art. 211 CC is the will of the person appointed to take care of or supervise a minor under 15 years of age. Therefore, in cases of parental kidnappings, a victim is a person who has been appointed the custody or supervision over a minor and who experiences a direct violation or threat of this right to care or supervise through the offense specified in Art. 211 CC. Therefore, while only a mother or a father of a child could be the perpetrators of parental kidnapping, anyone appointed to look after the child can be a victim.
Parental abductions seem to be a family problem, especially related to the parents who are in conflict with each other, but the court cases of parental kidnappings prove that this is not true. Parental abductions constitute a problem that goes beyond the area of parental conflicts. These are complicated situations in which the victims could also be people other than the child's mother or father. Information on this subject is presented in the chart below; it shows who was a victim of a parental abduction in the examined cases. The graph shows that the minor's parent or another relative was the most frequent victim (a detailed description of the structure of people in this area is presented in Chart 2). In 41 cases (69% of examined cases), the victim of a child abduction was the child's parent or another related person who was indicated to care for the minor during the offence. In 15 analyzed cases (25%), the head of the orphanage was also the victim. In these 15 cases, children were abducted from the orphanage, where the head of the orphanage performed legal protection over children (on the basis of Art. 112 1 of the Polish Family and Guardianship Code). The head of the orphanage was obliged and entitled to carry out the current custody of the child placed in the orphanage as well as to raise that child, to represent his or her interests and to obtain the benefits intended to meet the child's needs.
In the next 2 cases (4%), the victims of parental kidnapping were foster parents. In one case (2%), the victim was a person managing the Child Protective Services. The child has been placed in this facility because of demoralized behavior -the minor committed a punishable act and the family court proceeded in his case.
In those cases, in which the head of the orphanage, the foster parents and the head of the Child Protective Services were victims, the biological parents have been restricted or deprived of parental rights. The circumstances of the restriction or deprivation of parental rights were varied. In one case, in which the head of the orphanage was the victim, the parents did not abduct their daughter, but they had detained her in their home. The perpetrator's daughter escaped from the orphanage to the family home because she was getting involved in quarrels with other children in the establishment. The parents decided to keep the girl at home instead of informing the manager of the orphanage about the incident. When asked, they lied to the police that the child was not with them. That way, they prevented the head of the orphanage from taking care of the child, which was his obligation imposed by the family court (case from the District Court in Białystok, reference number: III K 1754/06).
An interesting issue was also one in which the foster parents were the victims. The child was placed in a foster family, as the biological parents were struggling with alcohol addiction and neglecting their parental responsibilities. The social workers had assessed the family as dysfunctional and threatening the good of the minor. The girl was placed in a foster family, but the biological parents could meet her when the court allowed it and set dates for meetings. After some time, the girl's parents had requested to have more meetings, because they did not agree with having to limit their contact with the child. Upon the court's refusal, they decided to kidnap the girl. When the child was on a walk with her foster father, the biological parents attacked him and then escaped with the child. Then, they hid from both the police and the foster parents. The police, however, found them, and the child returned to the care of the foster family (case from the District Court in Kielce, reference number: IX K 1016/10).
The parents and relatives of minors are the largest group of victims. The graph below shows how the structure of this group of people was shaped. The data from the chart above show that in the majority of examined cases, children were abducted and taken away from one of their parents. Among the victims were 30 parents of a kidnapped minor. This means that almost half of the parental kidnappings were caused by misunderstandings between the parents of the child.
Grandparents were also victims in the examined cases. In the studied cases, there were 8 such persons (they constituted 13% of all victims). Among the other victims were 2 siblings of kidnapped children (3% of the entire group of victims) and 2 aunts of kidnapped children (3% of the group of victims).
In most cases, one of the parents was a victim because the other parent took the child against the will of the first one. These parental abductions were motivated by a conflict on the way and frequency of having contact with the child. The perpetrating parent usually wanted to meet their child on any day and for any period of time and did not respect the court's decisions and agreements with the other parent. The wish to meet the child in an arbitrary and uncompromising way, inconsistent with previous decisions made by the court, was a very common reason for parental kidnappings (Dajnowicz-Piesiecka 2017, p. 195) .
Different motivations occurred in cases in which grandparents, siblings or aunts were victims. Grandparents were victims because their grandchildren were kidnapped from their care, after the courts have chosen them for legal guardians of children. Grandparents were appointed to care for children because the parents of these children were irresponsible, neglected their children and even harmed them.
In one of the cases, the victim was a grandmother of a minor girl. The child was taken away from her parents and transferred to the grandmother's care by the family court because both the mother and the father were suffering from alcohol addiction.
The grandmother took great care of her minor granddaughter. The girl was happy, she attended school and settled in among her peers. When the grandmother found out that the girl's parents had separated, she agreed to let the girl's mother live in her residence. For some time, the grandmother, the girl's mother and the girl lived together. However, the father of the child wanted his wife and daughter to come back to him; he argued that he would heal his addiction and that he wanted to rebuild the family. The girl's grandmother did not agree for the child to move back in with her father, while the woman still remained the legal guardian of the girl and had the exclusive right to decide for her. The girl's mother also preferred to stay at the grandmother's home because the elderly woman helped her in therapy and supported her financially. The child's father did not accept this decision. He kidnapped the child in order to force his wife to change her mind. The man had burst into the grandmother's apartment and brutally taken the child. The man was aggressive and used violence. When the police stopped the man, the girl finally returned to her grandmother and remained under her protection (case from the District Court for Łódź-Śródmieście, reference number: IV K 775/06).
In another case, which was also very moving, a grandmother took care of her granddaughter because the girl's mother had abandoned her when she was little. The mother of the minor left her under the care of her own mother, which means that the victim was a minor's grandmother and the mother of the perpetrator.
The perpetrator abandoned her daughter and moved from Poland to France. She lived in France for several years. At that time, the girl's grandmother was appointed her legal guardian. After some time, the mother of the girl returned to Poland. She notified her mother about it. Later, the woman came to her mother's house and wanted to see her daughter. However, the victim of parental kidnapping was reluctant to deal with any contacts between her daughter and the granddaughter, fearing negative influence on the minor. She did not know what had been happening with her daughter for many years or why she had abandoned her child.
The perpetrator did not accept that her mother had decided to hinder her ability to contact the child. Therefore, the young woman caught her daughter on her way home from school and took her from the grandmother's care. The woman escaped and hid with the child at another family members' house. However, the police established her whereabouts and took the child back to her grandmother. During the court proceedings, the perpetrator testified that she knew she was committing a crime and that she was acting against her mother's will. However, she explained that she felt the need to spend time with her child (case of the District Court in Lublin-West in Lublin, reference number: XV K 159/10).
It is also worth mentioning one case, in which a sibling of a kidnapped child was a victim of parental abduction. In that case, a little boy's sister was a victim. She became the guardian of the child after the death of their mother. When their mother died, their father began to abuse alcohol. He argued with his daughter, was aggressive and neglected his family. His daughter decided to take her younger brother from the family home. She and the boy moved to a relative, and the woman settled the boy's legal situation, having the court appoint her the legal guardian of the boy.
The minor's sister raised him for several years. The siblings did not have contact with their father during this time. However, after a few years, the father of the siblings started treatment from alcohol addiction. The man and his new wife, a woman that he had established a romantic relationship with during this period, decided to fight to regain the guardianship of the younger child. The man wanted to take the boy away from his older daughter and initiated court proceedings for this purpose.
The family court allowed the man to meet his son. A few months later, the father received permission to take his son to his apartment on weekends.
At one occasion, the man took his son to his place of residence but did not return the child back to his daughter after the weekend. The man had broken the court order, detained the minor at his place and told the legal guardian of the boy that he would not give the child back. As a consequence, the woman reported the crime. The police took the boy from his father's apartment and returned the child to the care of his sister (case from the District Court in Olsztyn, reference number: VII K 317/02).
The author of the article also researched cases in which the aunts of juveniles were the victims of crimes. In one such case, the victim was a little girl's aunt and a sister of the biological mother of the child. The girl's mother was the perpetrator of the crime. The woman, after the birth of her daughter, was abandoned by her husband. She wanted to give her daughter for adoption, but instead she gave her child to the care of her mother and sister. Then she abandoned her child and moved to Germany. Before leaving, she assured her family that she was going to Germany to settle her financial situation. She explained that as soon as she found a job, she would come and take her daughter to Germany. Despite these assurances, the woman did not communicate with her family for a very long time.
In the meantime, the court granted care for the child to the sister of the biological mother of the abandoned girl. The woman adopted the child. She looked after the girl and raised her like her own daughter. The biological mother of the child returned to Poland after a few years, knowing that her sister would not let her meet her daughter, and that she did not forgive her for abandoning her own child. That is why the mother waited for the child at school one day and then took her and brought the girl back with herself to Germany.
The victim of parental kidnapping -the sister of the perpetrator and the legal guardian of the minor -reported the incident to the police. She reported the crime and initiated the procedure based on the Hague Convention of 25 October 1980 on the Civil Aspects of International Child Abduction. However, the kidnapped child did not return to the protection of her aunt. The German court considered that the provision in which the victim was appointed the legal guardian of the child was temporary. The court decided that the girl would live in Germany under the care of her biological mother (case from the District Court in Opole, reference number: II K 297/12).
On the basis of the described cases, it is possible to state that they are different in their causes. The cases in which the guardians were foreign people, the reasons were different than in cases where the carers were family members. When the victim was a person professionally obliged to take care of the child, there was no personal animosity or anger between that person and the perpetrator. However, the situation was different when the victim was someone from the family. Emotional factors between the victim and the perpetrator were important in these cases. Among such elements, there occurred, for example, the desire to take revenge on the former partner or the desire to show the family members that the parent is more important and has more rights to decide about the child than the other relatives.
The cases described in the article clearly characterize the victims of parental child abduction. These examples show the differences between individual victims. The cases show also that parental abductions are not only the result of an argument between parents, but that they sometimes are also the result of the perpetrators' struggles with systemic and legal circumstances that they do not understand or do not want to understand.
Final Remarks
All cases described above prove that parental abductions are undoubtedly complicated situations. The research results presented in this article provide knowledge about who in Poland becomes a victim of parental kidnapping the most often. A revealing conclusion from our study is the fact that parental abductions are not only the result of misunderstandings between spouses, either in terms of them as marital partners or parents. The presented research results unveil a new perspective of the title problem.
In the examined court cases, the victims of parental kidnapping were not only parents of the abducted minors but also people related to the child, as well as third persons who looked after the child because of professional obligations.
The analysis of the court cases revealed that in 15 cases, the victim was the head of an orphanage in which children were abducted. In the next two cases, foster parents were victims of parental kidnapping. The director of the Child Protective Services was also a victim. These data show that 30% of the examined criminal cases concerned persons who implemented the institutional custody for the child.
The victims were third persons who professionally looked after the child. In these court cases, the family courts first took the children away from their families and then placed them in orphanages, foster families or Child Protective Services. These children were taken from their family homes because their biological parents were unable to guarantee the right conditions for living and raising them (due to alcoholism, for example).
The child's relatives were victims in 60% of the examined cases. In this group, there were 30 parents, 8 grandparents, 2 siblings and 2 aunts of kidnapped children.
The circumstances of each case were different. The persons who were victims of parental kidnapping in the analyzed cases have revised the stereotypical image of this group of people. Polish society has shaped the image of victims of parental kidnapping based on press reports or television intervention programs. However, the results of the research prove that the media image of the victim of parental abduction differs from reality. The victims of parental kidnappings are not only the mothers or fathers of kidnapped children but also their grandmothers or grandfathers, sisters or aunts.
More importantly, the results of the study also showed another aspect of parental kidnappings. Polish courts, which adjudicate in cases concerning the offence specified in Art. 211 CC, recognize that the victims of parental kidnappings are persons who have been designated to care for the child and whose will was violated. Such an interpretation extends the group of victims to persons who, on behalf of the state, professionally deal with the custody of a child. This means that parental abductions are not just a problem for parents who are in conflict. These are also problems that create obstacles in institutionalized custody. Parental abductions are a multifaceted problem that poses a threat to both the proper functioning of the family as well as the adequate care of children in orphanages or other facilities of a similar type.
Finally, there is one more issue to consider. In court cases concerning parental abductions, there is always one more person who is not treated as a victim, even though these parental abductions affect and hurt them. That person is the child itself who was kidnapped by a parent. After all, parental abductions hurt children the most. Children have the right to grow up in a safe and peaceful environment. Although parental abductions violate that right of children, it is still considered that the child's legal guardian is the victim of the offence. This conclusion proves that there is still much to do in Poland in the area of counteracting the problem of parental kidnappings.
